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Court of Appeals of the District of Columbia. 


No. 4324. 

George F. Guy, et al.. Appellant, 

vs. 

Andrew W. Mellon, Secretary, &c., et al. 


a Supreme Court of the District of Columbia. 

Law. No. 69608. 

George F. Guy and Carrie Guy, His Wife (of Los Angeles, Cali¬ 
fornia), Petitioners, 

vs. 

Andrew W. Mellon, Secretary of the Treasury of the United States, 
and B. H. Blair, Commissioner of Internal Revenue of the United 
States (Treasury Department, Washington, D. C.), Respondents. 

United States of America, 

District of Columbia, ss: 

Be it remembered, that in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above-entitled cause, to wit: 

1 Petition for Writ of Mandamus. 

Filed December 5, 1924. 

In the Supreme Court of the District of Columbia 

Law. No. 69608. 

George F. Guy and Carrie Guy, His Wife (of Los Angeles, Cali¬ 
fornia), Petitioners, 

vs. 

Andrew W. Mellon, Secretary of the Treasury of the United States, 
and B. H. Blair, Commissioner of Internal Revenue of the United 
States (Treasury Department, Washington, D. C.), Respondents. 

To the Honorable the Justices of the Supreme Court of the District 
of Columbia: 

The petition of George F. Guy and Carrie Guy, respectfully shows 
that: 

1—4324a 
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I. Petitioners are now and for many years last past have been 
husband and wife, and are now and at all times herein mentioned 
were citizens and residents of the State of California. 

II. Respondent Andrew \V. Mellon is now the duly appointed, 
cjiialified and acting Secretary of the Treasury of the United States, 
and respondent I). II. Blair is the duly appointed, qualified and act¬ 
ing Commissioner of Internal Revenue, of the United States. 

2 III. Under the Act approved June *2, 1924, entitled “An 
Act to Reduce and Equalize Taxation, to provide revenue 

and for other purposes**, commonly known and hereinafter de¬ 
signated as the Revenue Art of 1924. respondents were given the 
power, granted their predecessors in office in Revenue Acts for prior 
years from and including the year 1917. to promulgate rules and 
regulations to carry into effect the provisions of the Revenue Act 
of 1924. This delegation appears in Section 1 (H)l of the said Act, 
and rules so promulgated are by the succeeding section of the Act 
rendered mandatory upon the Collectors of Internal Revenue of the 
various Internal Revenue Districts created by the said Act and upon 
taxpayers. 

IV. Pursuant to the powers granted respondents as related in the 
previous paragraph herein, respondents have promidgated and re¬ 
leased in printed form, rules and regulations for the enforcement 
of the Revenue Act of 1924. in so far as it affects income tax, and 
have designated them as “Regulations 65, relating to the Income 
Tax”, which are supplemented from time to time by regulations 
commonly known as Treasury Decisions. 

V. Under the laws of the States of Arizona, Idaho, Louisiana, 
Nevada, New Mexico. Texas, Washington and California, husband 
and wife domiciled therein are common owners of all property in¬ 
cluding income, acquired by either spouse except that acquired by 

gift, devise or specifically as separate property. And under 

3 the laws of each of said States the interest of each spouse in 
the community property is a vested one. And under the 

Revenue Act of 1924 and under Revenue Acts for prior years from 
and including the year 1917, husband and wife domiciled in any of 
said States were entitled to make separate returns of income, and 
each pay tax on one-half thereof. 

VI. The income of petitioners during all times herein mentioned 
under the laws of the State of California has simultaneously with 
its receipt become community property, and each of petitioners has, 
under said laws and in fact, a vested one-half interest in said in¬ 
come, and are entitled under the Revenue Act of 1924, and were 
entitled under the Revenue Acts of prior years, from and including 
that of 1917. to divide the community income between them and 
each return and pay tax on one-half thereof. 

With exception of the period hereinafter described, petitioners 
have been denied and are being denied by respondents, the right to 
so divide their community income and each pay tax on one-half 
thereof, but on the contrary respondents have compelled petitioner 
George F. Guy, against the will of these petitioners, to return and 
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pay tax on the entire community income of petitioners, during all 
of said years. 

VII. Through compulsion of said existing regulations, and denial 
of their legal right to divide their community income for tax pur¬ 
poses, petitioners were wrongfully and illegally required to 

4 pay for the taxable year 1919, Six Hundred Sixty-seven 
Dollars and Ninety-nine cents ($667.99) in excess of their 

lawful income tax, and for the year 1920, Seven Thousand Three 
Hundred Ninety-nine Dollars and Forty cents ($7,399.40) in ex¬ 
cess of their lawful income tax. 

VIII. The income of petitioners for the taxable year 1924 is 
community property, and became such simultaneously with its re¬ 
ceipt, and unless respondents are compelled to recognize the right 
of petitioners to divide their community income and each pay tax 
on one-half thereof under the Revenue Act of 1924, petitioner George 
F. Guy will be obliged to make a single return and pay tax on the 
entire income of the community, and petitioners will be thereby 
obliged, in contravention of their legal rights, to pay out to the 
United States Government a considerable amount of money which, 
under the law they should not be obliged to do. And petitioners 
will thereby be deprived of the use of money lawfully theirs and their 
business activities will be unlawfully curtailed. 

IX. Respondents, in Regulations 65, in the second paragraph of 
Article 31, recognized the rights of husband and wife in all States 
enjoying a community property law (excepting only California) to 
divide the community income for income tax purposes, in the follow¬ 
ing words: 

“A husband and wife domiciled in Arizona, Idaho, Louisiana, 
Nevada, New Mexico, Texas, or Washington, in rendering 

5 separate income tax returns, may each report as gross income 
one-half of the income which, under the laws of the respec¬ 
tive States, becomes simultaneously with its receipt, community 
property.” 

X. Petitioners are at this time seeking mandatory relief for the 
reason that if the ordinary legal remedies should now be resorted to, 
it would be impossible to secure adjudication prior to March 15, 1925, 
at which date petitioners must return under the Revenue Act of 
1924, their income, and pay at least one-quarter of the tax thereon 
for the taxable year 1924. Petitioners have not sought their remedy 
at an earlier date for the reason that they from month to month for 
the last several years expected a recognition of their said rights, due 
to the fact that one moment their rights would lx? recognized, and 
before advantage could be taken of such recognition, they would 
again be denied. Following is a narration of the treatment of peti¬ 
tioners’ rights: 

(a) On March 3, 1921, after the predecessors in office of respond¬ 
ents had recognized the community property right in all other states 
enjoying a community property law, they issued a supplemental 
regulation, designated Treasury Decision 3138, which contained an 
opinion rendered by A. Mitchell Palmer, then Attorney General of 
the United States, which declared that in California the husband 
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and wife could not divide their community income for income t&x 
purposes, because the wife's interest in the community property was 
not a vested interest but merely an expectancy. 

(h) Shortly thereafter, and in the same year, the United 
6 States District Court in California, in the case of Blum vs. 

Wardall (*270 Fed. 309) held that under laws of California 
the interest of the wife in the com munity property of husband and 
wije was a rested one. 

(r) In due course the United States Circuit Court of Appeals 
for the Ninth Circuit affirmed the District Court holding in said 
cause of Blum vs. Wardall (276 Fed. 226) and finally, on March 
6. 1922, the Supreme Court of the United States refused to review 
said decision. 


(d) From March 6, 1922 until March 8, 1924, petitioners daily 
expected the predecessors in otlice of petitioners to recognize and 
follow the decision of the Courts in the said case of Blum vs. Wardall; 
and finally, on the latter date, United States Attorney General Ilarrv 
M. Daughtery, in a long opinion which was by the predecessors in 
office of resjMmdents made a part of the regulations under the said 
Revenue Act. modified Treasury Decision #3138, followed decision 
of Blum vs. Wardall, recognized wife’s interest in California com¬ 
munity property to he a vested interest, and held that husband and 
wife domiciled in California had the right to divide the community 
income for income tax purposes. 

(e) On May *27. 1924, Harlan F. Stone, Attorney General, with¬ 
drew the opinion of his predecessor, rendered as in the last paragraph 
related, and respondents, in what is designated their Treasury De¬ 
cision #3596, declared the matter would he held in abeyance pend¬ 
ing further consideration by the Attorney General. 

(/) On information and belief that on or about November 11, 
1924, Harlan F. Stone. Attorney General of the United States, after 
reconsideration, rendered an opinion, following the said de- 


7 cision in the case of Blum vs. Wardall. and confirming the 
said opinion of his predecessor, which fact was given great 
publicity in the California newspapers. 

(</) On information and belief, that on or about Xoveml>er 20, 
the Respondent Andrew W. Mellon requested the Attorney General 
to again reconsider his decision or await a test case, and again matters 
were held in abeyance without a recognition of the community right, 
and this fact was given wide publicity in the California newspaj>ers. 

XI. All of the events related in the paragraph just above were 
given wide newspaper publicity. Many thousands of tax payers 
in the State of California are materially affected bv the failure of 
the Respondents to recognize their said rights. The evident vacilla¬ 


tion of Respondents and their predecessors in office, has been given 
wide publicity, with the result that the uncertainty is materially 
affecting business in that State, and unless definitely and speedily 
determined, will, petitioners believe, undermine and destroy the 
confidence the citizens of California now hold for Respondents and 
their respective departments; and will, on March 15, 1925, take 


from California taxpayers many thousands of dollars which would 
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otherwise rightfully go to the advancement and development of 
California’s industries. 

XII. Should the recognition of this right of California taxpayers 
be delayed beyond March 15, 1925, the delay will require un¬ 
necessary expenditures of money on the part of the United States 

Government, and time on the part of its officers, in accept- 

8 ing and reviewing the applications of California taxpayers 
for the recovery of the money they would unlawfully be 

required to pay in taxes on said March 15, 1925. 

XIII. On information and belief, that unless by this Court com¬ 
pelled to do so, Respondents will not by appropriate regulations or 
otherwise, prior to March 15. 1925, recognize the right of husband 
and wife in California to divide their community income for income 

%J 

tax purposes. 

XIV. Petitioners believe that sound public policy demands an 
immediate adjudication of this right of petitioners and of California 
taxpayers; that the ordinary legal remedies do not afford petitioners 
adequate relief; and that the remedy here sought is the only adequate 
remedy afforded petitioners. 

XV. Petitioners have not sought from this Court or any other 
Court a Writ of Mandamus or anv other relief in this cause. 

Wherefore, petitioners pray that the Judge of this Court order 
the issuance of an alternative Writ of Mandamus directing Re¬ 
spondents, 

(1) To amend the second paragraph of Article 31 of Regulations 
#05 quoted in paragraph IX of this petition, to conform to the 
decision of Blum vs. Wardall, bv adding the word California between 
the words Arizona and Idaho. 

9 (2) To by appropriate regulations, provide for reimburs¬ 
ing petitioners and other California taxpayers who have paid 

in excess of their rightful income taxes, under Revenue Act of 1924 
and prior years, through denial of their right to divide community 
income between husband and wife for income tax purposes, 


or to appear before this Court on day and hour to be fixed in said 
writ, to show cause, if any they have, why a peremptory Writ of 
Mandamus should not issue to compel the performances of said Acts. 

And for such further and general relief as petitioners may be 
entitled to in the premises. 

MOORE & FARRAHER, 

1222 Pacific Mutual Building. 

Los Angeles, California, 
Attorneys for Petitioners. 
NEBECKER, MOYLE & PARKINSON, 

Investment Building, Washington, I). C., 

Associate Counsel. 

State of California, 

County of Los Angeles, ss : 


George F. Guy, being first duly sworn, deposes and says: 

That he is the petitioner named in the foregoing petition; that 
he has read the same, knows the contents thereof, and the same 
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is true of his own knowledge, except as to matters therein stated 
upon information or belief, and as to those matters that he 
10 believes it to be true. GEO. F. GUY. 


Subscribed and sworn to before me this 11th dav of November, 
1924. 

[notarial seal.1 FRANCES STOEKER, 

Sotary Public in and for the Count)/ 

of Los Angeles, State of California. 


My commission expires December 14, 1926. 

State of California, 

County of Los Angeles, ss: 




I. L. E. Lampton, County Clerk and Clerk of the Superior Court 
of the State of California, in and for said County, the same being 
a court of record of the aforesaid County, having by law a seal, 
do herebv certifv that Frances Stoeker whose name is subscribed to 
the attached certificate of acknowledgment, proof or affidavit, was 
at the time of taking said acknowledgment, proof or affdavit, a 
Notary Public in and for Los Angeles County, duly commissioned 
and sworn and residing in said County, and was, as such, an 
officer of said State, duly authorized bv the laws thereof to take and 
certify the same, as well as to take and certify the proof and ac¬ 
knowledgment of deeds and other instruments in writing to be 
recorded in said State, and that full faith and credit are and ought 
to be given to his official acts: that the impression of his official 
seal is not required by law to be filed in the office of the County Clerk ; 

I further certify that I am well acquainted with his hand- 
11 writing and verily believe that the signature to the attached 
certificate is his genuine signature, and further that the 
annexed instrument is executed and acknowledged according to the 
laws of the State of California. 

In witness whereof, I have hereunto set my hand and affixed my 
official seal this 24 dav of Nov., 1924. 

[seal.] ‘ L. E. LAMPTON, 

County Clerk and Clerk of the Superior Court 

of Los Angeles County, State of California, 

By G. S. CLARKE/ 

Deputy. 


Rule to Show Cause. 


Filed ^December 5, 1924. 

******* 

To Andrew W. Mellon, Secretary of Treasury of the United States, 
and D. II. Blair, Commissioner of Internal Revenue of the United 
States: 


Whereas there has been this day filed petition of the above named 
petitioners praying for writ of mandamus to compel you to amend 
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Article 31 of Regulations 65 issued and promulgated by you under 
authority of the Revenue Act of 19*24, by adding to said paragraph 
between the words “Arizona” and “Idaho” the word “California,” 
and to compel you to issue regulations providing for the reimbuise- 
ment to California taxpayers of amounts paid by them through denial 
by you of their right to divide between husband and wife com¬ 
munity income for tax purposes; a copy of which petition is hereto 
attached. 

Now, Therefore, it is Ordered that you appear before this Court 
on the 16” day of December, 1924, and show cause, if any 
12 you have, why the prayer of said petition be not granted and 
the writ sought for issued bv this Court. 

WENDELL P. STAFFORD, 

Justice of the Supreme Court 

December 5, 1924. of the District of Columbia. 


Marshal's Deturn. 


Served a copy of the within rule on Andrew W. Mellon Dec. 6, 
1924; D. H. Blair, bv C. R. Nash, Dec. 5, 1924, personally. 

E. C. SNYDER, 

U. S. Marshal. 
W. 

Joint and Several Answer of the Respondents. 

Filed December 16, 1924. 

* * * * * * * 

The respondents, Andrew W. Mellon, Secretary of the Treasury 
of the United States, and David H. Blair, Commissioner of Internal 
Revenue of the United States, file this their joint and several answer, 
and, reserving unto themselves the benefit of all manner of objection 
and exception to the errors and insufficiencies of the petition herein 
and to the jurisdiction of the court in the premises, nevertheless, 
answering so much and such parts of the said petition and the rule 
to show cause herein as they are advised it is material or necessary 
for them to make answer unto, say: 

13 1. Respondents have no knowledge of the facts averred in 

paragraph I of the petition, and can therefore neither admit 
nor deny the same. 

2. Respondents admit the averments of paragraph II of the peti¬ 
tion. 

Respondents admit that under section 1001 of the Revenue Act 
of 1914 the Commissioner of Internal Revenue, with the approval 
of tlie Secretary of the Treasury, is specifically authorized to pre¬ 
scribe all needful rules and regulations for the enforcement of that 
statute, and state that in section 321 of the Revised Statutes the Com¬ 
missioner of Internal Revenue, under the direction of the Secretary 
of the Treasury, has general power to prepare instructions, regula¬ 
tions, directions, and other matters pertaining to the assessment and 
collection of internal revenue. 
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4. Respondents admit the averments of paragraph IV of the peti¬ 
tion. 

5. Answering paragraph V of the petition, respondents admit that 
under the laws of the States of Arizona, Idaho, Louisiana, Nevada, 
New Mexico, Texas, and Washington husband and wife domiciled 
therein are common owners of all property acquired during cover¬ 
ture. except such as is acquired by gift, devise, or descent, including 
income; but they deny that under the laws of the State of California 
the wife, in case husband and wife are domiciled in that State, has 
a vested interest in the income arising from community property. 
And respondents further deny that husband and wife domiciled in 
the State of California are entitled, under the Revenue Act of 1924, 

or under any of the revenue acts for prior years, to make 

14 separate returns of income arising from community property 
and each pay tax on one-half thereof. 

0. Respondents deny the averments of paragraph VI of the peti¬ 
tion. and state that they have not specifically denied to the peti¬ 
tioners the right to divide the income arising from community prop¬ 
erty so as that each should pay tax on one-half thereof, except as 
the denial of such right may grow out of and flow from the laws of 
the United States and the regulations made in accordance therewith. 

7. Respondents deny the allegations of paragraph ATI of the peti¬ 
tion. 

8. Respondents deny that petitioners have any right, under the 
provisions of the Revenue Act of 1924, to divide the income arising 
from community property into two returns and each pay the tax 
on one-half thereof. Further answering paragraph VIII of the 
petition, respondents say that they have no knowledge or information 
at this time upon which to state whether or not the petitioners will 
be required to make any income-tax return for the taxable year 
1924. and they deny that if the petitioners shall be required to make 
a single return of income derived from community property and 
pay the tax thereon such requirement will be in contravention of 
any rights of the petitioners. And respondents deny that the peti¬ 
tioners will thereby be unlawfully deprived of any of their money 
or their business activities unlawfully curtailed. 

9. Respondents admit the averments of paragraph IX of the peti¬ 
tion. 

10. Respondents have no knowledge or information concerning the 
reasons averred in the introductory part of paragraph X of 

15 the petition why the petitioners have not sought an interven¬ 
tion of the courts at an earlier date or whether the petitioners 

will be compelled to make an income tax return, and can therefore 
neither admit nor deny such averments. Further answering the 
introductory part of paragraph X of the petition, respondents aver 
that there has always been, and now is. open to pursue bv the peti¬ 
tioners the plain, adequate and complete system of remedial justice 
provided by the laws of the United States, which would have defi¬ 
nitely settled any rights the petitioners may have without resort to 
the extraordinary writ of mandamus, and that such reasons as are 
assigned by the petitioners do not and can not give this court juris- 
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diction to issue the writ of mandamus to compel respondents to exer¬ 
cise the quasi judicial function of preparing and issuing regulations 
governing the assessment and collection of internal-revenue taxes and 
to control the manner in which such function shall be exercised. 

(a) Respondents admit the averments of subparagraph (a) of 
paragraph X of the petition. 

(b) Respondents admit the averments of subparagraph (6) of 
paragraph X of the petition, but aver that the District Court for the 
Northern District of California was dealing only with a question of 
estate taxes, and not ineome taxes as in the instant case. 

(c) Respondents admit the averments of subparagraph (c) of 
paragraph X of the petition. 

( d ) Answering subparagraph ( d ) of paragraph X of the peti¬ 
tion, respondents state that they have no knowledge or information 

as to the expectations of petitioners, and can therefore neither 
1G admit nor deny the same. They admit that the then Attor¬ 
ney General of the United States, Harry M. Daugherty, in an 
opinion dated March 8, 1924, held that in the case of husband and 
wife domiciled in California the wife’s interest in community proj>- 
erty is a vested interest, and that husband and wife domiciled in 
California had the right to divide the income from community 
property for income-tax purposes, and amended the opinion of his 
predecessor in office accordingly. Respondents deny that their pre¬ 
decessors in office made the said opinion of March 8, 1924, a “part 
of the regulations under the said Revenue Act.” 

(e) Respondents admit the averments of subparagraph (e) of 
paragraph X of the petition. 

(/) Respondents admit that on or about November 11, 1924, the 
Attorney General of the United States rendered an opinion on the 
question of the effect of the statutes of the State of California re¬ 
lating to community property, but aver the fact to be that said opin¬ 
ion does not have the legal effect ascribed to it by the petitioners. 

(g) Respondents deny the averments of subparagraph ( g ) of 
paragraph X of the petition. 

11. Respondents deny the averments of paragraph XI of the peti¬ 
tion, except those relating to newspaper publication and the effect 
on the business of the State of California, and as to these averments 
they state they have no knowledge or information, and can there¬ 
fore neither admit nor deny the same. 

12. Respondents deny the averments of paragraph XII of the peti¬ 
tion and aver that the petitioners have no such interest in the 

17 matters averred in said paragraph of the petition as can give 
to this court jurisdiction to issue the writ of mandamus oil 
that account. 

1-2. Respondents deny the averments contained in paragraph XIII 
of the petition. 

14. Respondents deny the averments of paragraph XIV and aver 
that petitioners have a plain, adequate, and complete remedy to re¬ 
dress any injuries suffered by them in the complete system of 
remedial justice provided by the statutes. 
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15. Respondents have no knowledge or information as to the aver¬ 
ments eontained in paragraph XV of the petition, and can there¬ 
fore neither admit nor deny the same. 

Further answering the petition, respondents aver that this court 
is without jurisdiction to compel them or either of them by writ of 
mandamus to exercise the quasi judicial function conferred upon 
them by statute, and that more especially is this court without juris¬ 
diction to so compel the respondents to act in a particular manner as 
prayed in the petition. 

And the respondents further aver that this court is without juris¬ 
diction in this proceeding to compel them to refund to the petitioners 
any part of any internal-revenue taxes paid by petitioners, and that 
this court is without jurisdiction to determine in a mandamus pro¬ 
ceeding whether the petitioners are entitled to recover back taxes 
wrongfully collected and the amount thereof. 

And the respondents further aver that they are not proper parties 
defendant in a proceeding brought to recover back internal-revenue 
taxes unlawfully collected. 

18 And the respondents further aver that the statutes of the 

United States and the regulations issued in accordance there¬ 
with provide a complete remedy for the refund and the recovery 
back of internal-revenue taxes wrongfully collected. 

Wherefore, having fully answered the said petition and the rule 
to show cause, respondents pray that the petition be dismissed and the 
rule to show cause discharged, with costs. 

A. W. MELLON, 

Secretary of the Treasury. 
DAVID H. BLAIR, 

Commissioner of Internal Revenue. 

PEYTON GORDON, 

United States Attorney; 

VERNON E. WEST, 

Assistant United States Attorney; 

CHAS. T. IIENDLER, 

Special Attorney , Internal Revenue , 

Attorneys for Respondents. 

District of Columbia, ss: 

Andrew W. Mellon and David H. Blair, each being separately duly 
sworn, says that he has read the foregoing petition by him subscribed, 
the former as Secretary of the Treasury of the United States and 

«/ ft 

the latter as Commissioner of Internal Revenue of the United States, 
and knows the contents thereof: that the facts therein stated upon 
personal knowledge are true; and that those set forth upon informa¬ 
tion and belief are believed to be true. 

A. W. MELLON. 
DAVID H. BLAIR. 
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Subscribed and sworn to before me this 16th day of Decem¬ 
ber, 1924. 

[notarial seal.] IRA Y. BAIN, 

Notary Public , D. C. 

Joint and Several Reply of Petitioners to Answer of Respondents. 

Filed December 18, 1924. 

* * * * * * * 

Come now petitioners, George F. Guy and Carrie Guy, his wife, 
and file this, their joint and several reply to the Answer of the above 
named respondents, as follows: 

Petitioners deny each and every material allegation set forth and 
contained in the Answer of the above named respondents. 

Wherefore, having fully replied to the Answer of respondents, 
petitioners pray that peremptory writ issue in accordance with the 
prayer of petition. 

GEORGE F. GUY, 

Petitioner. 
CARRIE GUY, 

MOORE & FARRAHER, Petitioner. 

Attorneys for Petitioners. 

NEBECKER, MOYLE & PARKINSON, 

Associate Counsel for Petitioners. 

District of Columbia, ss: 

James Farraher, being duly sworn, deposes and says: 

20 That he is one of the attorneys for petitioners; that he is 

making this verification and affidavit on behalf of petitioners 
for the reason that petitioners are without the District of Columbia, 
to-wit, in the State of California; that affiant is familiar with the 
facts set forth in petition heretofore filed, and in the foregoing reply; 
that he has read the foregoing reply, knows the contents thereof, and 
the facts therein stated on personal knowledge are true, and that those 
set forth upon information and belief are believed to be true. 

JAMES FARRAHER. 

Subscribed and sworn to before me this 17th day of December, 
1924. 

[seal.] VERBENA A. TOMPKINS, 

Notary Public in and for 

the District of Columbia. 

Demurrer to Traverse. 

Filed December 19,1924. 

♦ * * * * * * 

Now come the respondents, Andrew W. Mellon, Secretary of the 
Treasury of the United States, and D. H. Blair, Commissioner of 
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Internal Revenue of the United States, by and through their attorney, 
Peyton Gordon, United States Attorney in and for the District of 
Columbia, and say that the traverse filed by petitioners herein is bad 
in substance. 


PEYTON GORDON, 

United States Attorney; 

VERNON E. WEST, 

Assistant United States Attorney; 

Cl I AS. T. HENDLER, 

Special Attorney , Internal Revenue, 

A ttorneys for Respondents. 


21 Among the points of law to be argued in support of the 
foregoing demurrer, arc the following: 

1. That petitioners allege no facts in the record which, if true, 
would entitle them to the relief prayed. 

*2. That under the laws of the State of California, the wife, where 
husband and wife are domiciled in the State of California, has no 
vested interest in the community property during coverture. 

3. That under the provisions of Section 1001 of the Revenue Act 
of 1024. the Commissioner of Internal Revenue is authorized to make 
rules and regulations, with the approval of the Secretary of the Treas¬ 
ure. for the enforcement of that statute, which said authority involves 
the exercise of judgment and discretion on the part of respondents, 
and this Court is without jurisdiction to direct, by writ of mandamus, 
the respondents herein to make any rule or regulation or to require 
them or either of them to amend any ride or regulation heretofore 
made. 

4. That the respondent I). II. Blair, Commissioner of Internal 
Revenue, in making, and the respondent Andrew W. Mellon. Secre¬ 
tary of the Treasury, in approving the regulation herein complained 
of, were acting within the exercise of the judgment and discretion 
committed to them bv law. 

f>. That petitioners fail to allege that they, or either of them, have 
filed with the respondent, Commissioner of Internal Revenue, a claim 
for the refund of any of the taxes referred to in the petition. 

(>. That petitioners have an adequate and complete remedy by 
filing claims for refund for taxes paid and in tbe event said 

22 claims for refund are disallowed, by bringing suit against the 
Collector of Internal Revenue, to whom said taxes were paid, 

or by bringing suit against the United States for the recovery back 
of any taxes wrongfully collected. 

7. That this suit is, in effect, one to restrain the assessment and 
collection of a tax in violation of the provisions of Section 32*24 of 
the Revised Statutes of the United States. 

8. That this is, in effect, a suit against the United States, which is 
not a party to this proceeding and which has not consented to be sued 
herein. 


A. W. MELLON, SECY., ETC. ET AL. 
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Judgment. 

Filed January 21, 1925. 

******* 

This cause coining on to be heard on the respondents demurrer to 
the petitioners traverse, and the same having been argued by counsel 
and considered by the Court, and the Court having sustained the said 
demurrer and the petitioners having elected in open court to stand 
upon their petition and traverse, it is, by the Court, this 21st day of 
January, 1925, 

Adjudged and ordered that the rule to show cause issued herein be, 
and the same is hereby discharged, and the petition be, and the same 
is hereby dismissed with costs. 

WENDELL P. STAFFORD, 

Justice. 

From the foregoing judgment petitioners in open court note 

23 an appeal to the Court of Appeals of the District of Columbia, 
and the penalty of the undertaking for costs is hereby fixed at 

One Hundred Dollars ($100.00), or in lieu thereof a cash deposit 
of Fifty Dollars ($50.00). 

WENDELL P. STAFFORD, 

Justice. 

No objection as to form. 

K. N. PARKINSON, 

Attorney of Record. 

Memorandum. 

February 5,1925.—$50 deposited in lieu of undertaking on appeal. 

24 Assignment of Errors. 

Filed February 5, 1925. 

******* 

Now comes the Petitioner,, George F. Guy, and Carrie Guy, his 
wife, by their attorneys, and assign as errors in the above entitled 
cause, the following: 

1. The Court erred in sustaining the demurrer of Respondent to 
the traverse of Petitioner. 

2. The Court erred in not overruling the demurrer of Respondent 
to the Traverse of Petitioner. 

3. The Court erred in ruling that Petitioner is not entitled to the 
writ of mandamus as prayed for in Petitioner’s petition. 

4. The Court erred in refusing to issue the writ of mandamus as 
prayed for in Petitioner’s petition. 
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5. The Court erred in entering judgment for respondent. 

MOORE and FARRAHER, 

NEBEKER, MOYLE & PARKINSON, 
K. N. PARKINSON, 

N., 

Attorneys for Petitioner and Appellant. 


Designation of Record. 

Filed February 5. 1925. 

******* 


The petitioner having perfected an appeal herein to the Court 
of Appeals of the District of Columbia on the 5th day of February, 
1925, hereby requests the Clerk of the Supreme Court of the Dis¬ 
trict of Columbia to prepare, at petitioners’ expense, a tran- 
25 script of the record on appeal, including therein the following 
papers and proceedings, namely: 

1. Petition. 

2. Rule to show cause, issued December 5, 1924. 

3. Answer of Respondent to petition and rule to show eause. 

4. Joinder of issue by Petitioner. 

5. Traverse of Petitioner upon answer of Respondent. 

6. Demurrer of Respondent to traverse of Petitioner. 

7. Order sustaining demurrer of Respondent. 

8. Election of Petitioners to stand upon their traverse. 

9. Judgment for Respondent; appeal in open court; appeal bond 
fixed. 

10. Memorandum of deposit for $50.00 cash with Clerk in lieu 
of undertaking. 

11. The assignment of errors. 

12. The docket entries. 

13. This designation. 

MOORE & FARRAHER, NEBEKER, 
MOYLE & PARKINSON, 

K. N. PARKINSON, 

Attorneys for Petitioner and Appellant. 


Service of copy of the foregoing designation is acknowledged this 
5th dav of February, 1925. 

VERNON E. WEST, 
Attorney for Respondent and Appellee. 


A. W. MELLON, SECY., ETC. ET AL. 
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26 Supreme Court of the District of Columbia. 

Action: Mandamus. 

No. 69608. 

Parties. 

Georc.e F. Guy and Carrie Guy, His Wife, 

v. 

Andrew W. Mellon, Secretary of the Treasury of the United States, and D. II. 

Blair, Commissioner of Internal Revenue of the United States. 

Plaintiff’s attorney-: Nebecker, Moyle & Parkinson. 

Defendant’s attorney-: U. S. Atty., Chas. T. Headier. 

Date. Proceedings. Deposits. Fees. Total. 

1924. 

Dec. 5. Deposits toward costs by Nebecker. 15 

“ ’* Appearance, order: Petition & Afft. liled. 

“ “ Respondents ordered to show cause by 

16" inst. why writ should not issue. 

order filed. 

“ “ Rule to Show Cause (3) & copies (2) 

petition issued. 

“ “ Rule to Show Cause ret’d; served Dec. 

5-6/24 . 

“ 16. Appearance for Resp’ts: Joint & Several 

Answer of Respondents filed. 

“ 18. Traverse to answer “ . 

“ 19. Demurrer to traverse ** .. 

1925. 


Jany. 21. Rule discharged & petition dismissed at 
costs of Relator. Appeal noted—cost 
bond $100 or $50 deposit (M. 75, p. 

224) .90 

Docket & Index. 2.00 

Feby. 5. Deposit $50 by K. M. Parkinson behalf 

Pl’ff in lieu of Undertaking on appeal. 50 .50 

“ “ Assignments of Error & Designation of 

Record tiled. .50 


- 3.90 

27 Supreme Court of the District of Columbia. 

United States op America, 

District of Columbia, ss: 

I, Morgan H. Beach, Clerk of the Supreme Court of the District 
of Columbia, hereby certify the foregoing pages numbered from 1 
to 26, both inclusive, to he a true and correct transcript of the record, 
according to directions of counsel herein filed, copy of which is made 
part of this transcript, in cause No. 69608 at Law, wherein George 
F. Guy, et al., are Petitioners and Andrew W. Mellon, Secretary of 
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the Treasury of the United States, et al. are Respondents, as the 
samo remains upon the files and of record in said Court. 

In testimony whereof, 1 hereunto subscribe my name and affix the 
seal of said Court, at the City of Washington, in said District, this 
13th day of April, 1925. 

[Seal Supreme Court of the District of Columbia.] 

MORGAN H. BEACH, 

Clerk, 

By CHAS B. COFLIN, 

Asst. Clerk. 

LMG. 

Endorsed on cover: District of Columbia Supreme Court. No. 
4324. George F. Guy et al., appellant, vs. Andrew W. Mellon, Sec¬ 
retary, &c., et al. Court of Appeals, District of Columbia. Filed 
Apr. 16, 1925. Henry W. Hodges, clerk. 
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